IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

WOODROW BEAMVER PETI TI ONER
VS. Cause No. 3:94cv43-D
UNI TED STATES OF AMERI CA RESPONDENT

MVEMORANDUM OPI NI ON

The notion of the petitioner, Wodrow Beaner, filed pursuant
to 28 U. S.C. § 2255, cane on for consideration by this court. The
petitioner seeks to challenge the validity of his convictions on
two grounds: 1) that his conviction for firearmpossession viol ates
t he Doubl e Jeopardy C ause of the Fifth Anendnent; and that 2) 21
US C 8§ 841(b)(1)(B)(iii), upon which his sentence is based for a
crack cocai ne of fense, i s unconstitutional because it discrimnates
upon the basis of race. The Untied States has responded to the
petitioner's notion, and has noved this court to dismss M.
Beaner's clains because 1) M. Beaner has abused 8§ 2255; 2) his
clains are procedurally barred; and 3) M. Beaner's clains are
w thout nerit.

M. Beanmer is not a stranger to filing notions with this
court, evidenced by the procedural history of M. Beaner's case
detailed by the United States in their notion. | mportant to the
determ nation at bar, however, is the fact that M. Beaner has
previously filed a notion for relief under 8 2255 with this court
on August 7, 1991. Most inportant, however, is the fact that
neither of the assertions presently before the court were nade
during trial, direct appeal fromhis convictions, or in this prior

nmotion for relief under § 2255.



A novant is barred from raising jurisdictional and
constitutional clains for the first time on collateral
revi ew unl ess he denonstrates cause for failing to raise
the i ssue on direct appeal and actual prejudice resulting
fromthe error.

United States v. Patten, 40 F.3d 774, 776 (5th Gr. 1994). M .

Beanmer's failure to raise these clains in his first 8 2255 notion
are subject to the sane standard:

A second or later Section 2255 notion, which raises
clains for the first tine, is generally subject to
di sm ssal for abuse of the notion. However, if npvant
can show cause for failing to raise the clains earlier
and prejudice fromthe errors of which he conplains, the
motion is not subject to dismssal.

United States v. Flores, 981 F.2d 231, 235 (5th Cr. 1993). As

previously noted, neither of the petitioner's clains have been
raised prior to the present notion. This court, then, nust
determne if M. Beaner has sufficiently shown cause and prejudice
as required in order to now assert these clains.

The only reason that petitioner presents explaining his
failure to raise these matters earlier is the |legal "novelty" of
the argunents. The United States, however, points out that these
sane i ssues have been litigated in federal courts for sone tinme and

are anything but novel. E.g., United States v. Fisher, 22 F.3d

574, 579 (5th Cir. 1994); United States v. Smth, 962 F. 2d 923,

932-33 (9th Cir. 1992); United States v. Galloway, 951 F.2d 64, 65-

66 (5th Cr. 1992); United States v. Di xon, 558 F.2d 919, 921 (9th

Cr. 1977). This court agrees. M. Beanmer has insufficiently
shown to this court cause why he has failed to raise these clains
in earlier proceedings. In that the petitioner has failed to show
cause, this court need not address whether M. Beaner has

denonstrated that he has suffered prejudice from these all eged



errors.

The nmotion of the United States in this nmatter shall be

granted, and the petitioner's notion shall be dism ssed. A
separate order in accordance wth this opinion shall issue this
day.

THS _ day of March, 1995.

United States District Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PP
WESTERN DI VI SI ON

WOODROW BEAMVER PETI TI ONER
VS. Cause No. 3:94cv43-D
UNI TED STATES OF AMERI CA RESPONDENT

ORDER DENYI NG RELI| EF
PURSUANT TO 28 U.S. C. 8§ 2255

Pursuant to a Menmorandum Opi ni on i ssued this day, it is hereby
ORDERED THAT:

1) the nmtion of the United States to dismss the
petitioner's notion for relief under 28 U S.C 8 2255 is hereby
GRANTED.

2) the notion of the petitioner for relief under 28 U.S.C.
8§ 2255 is hereby DI SM SSED wi t h prejudice.

Al l  nmenoranda, depositions, affidavits and other matters
considered by the court in denying the defendant's notion for
summary judgnent are hereby incorporated and nmade a part of the
record in this cause.

SO ORDERED, this the day of March, 1995.

United States District Judge



